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Court of Appeals. 
[State of New-York.]} 
ExvisHa Rucxman v. Stacey PitcHer. 


BET—STAKEHOLDER. 


Tuts case is reported in 1 Comstock’s Reports, but the following dis- 
senting opinion of Judge Bronson, and the fact of the concurrence 
therewith by Jewett, Ch. J., and Johnson, J., is there omitted. 

The facts of the case appear in the report of the case in Comstock’s 
Reports before referred to, and in the opinion of the court. 





J. T. Brady and Charles Judson, for plaintiff in error, relied upon 
the following points :— 

I. The circuit judge erred in charging the jury that the plaintiff 
could not recover if the money staked had, after the race, been paid 
to Minturn as the winner thereof, with the consent and by the order 
of the defendant. 

1. The Revised Statutes, (1st vol., Ist ed., p. 662, §§ 8, 9, 16,) 
make the stakeholder liable, whether he have or have not paid over 
the money to the winner. His liability arises from merely having 
the stakes in his possession. 

2. In paying over the stakes to the winner, he knew he was 
yiolating the law, and that this liability to refund to Ruckman con- 
tinued notwithstanding such payment. 

__ 8. The consent to such payment could not make it legal, nor re- 
lieve the stakeholder from liability. ‘There was no legal nor moral 
consideration for the transfer of plaintiff’s money ; on the contrary, it 
was transferred in violation of the law. 

4. Any other rule would defeat the intention of the legislature, 
and destroy the utility of the statutes against betting and gaming. 
The consent after the race should not create any right or change any 
liability more than the consent involved in the wager itself, viz.: that 
the stakeholder might deliver the stakes to the winner. (Reviser’s 
Notes, 3d vol. R. S., 2d ed., p. 555, sec. 9.) 
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5. There is no room for argument that this was a voluntary gift 
of the money by Ruckman to Minturn, like an ordinary donation. It 
was paid by a stakeholder as the stakes of an unlawful wager to the 
winner as such, with consent of the loser, and in illegal satisfaction 
of the bet. 

To recognise the defendant’s position on this point would be palpa- 
bly circumventing the policy of the law. 

II. The first point being well taken, this court should consider the 
points ruled favorable to the plaintiff. 

III. If this court consider the other questions in the case, the plain- 
tiff insists, 

1. That this suit was properly brought in the name of Ruckman 
alone, he being the person who delivered the money to the defendant, 
and had the legal interest to demand it back. (1 Chitty’s Pleadings, 
Springfield edition of 1839, pp. 2, 9.) 

2. Whether the race in question was or was not lawful, the wager 
upon its issue was void. (Gouverneur v. Gibbons, 1 Denio, p. 170.) 

3. The 9th section of the Revised Statutes gives the right of action 
instanter on the deposit being made with the stakeholder—not after 
demand made. To require a demand of the deposit from a stake- 
holder after he has paid it over would be absurd. No demand be- 
fore suit brought was necessary. (Downes v. Phenix Bank of Charles- 
ton, 6 Hill, p. 297.) 

IV. The judgment of the Superior Court should be reversed. 


N. B. Blunt, Brown and Mathews, for defendant in error, contra. 

I. No error in law, to the prejudice of the plaintiff in error, was 
committed either of the admission or rejection of testimony, or in the 
charge or refusal to charge of the court. 

II. The directions of plaintiff to pay over the money after the 
event occurred, was an order upon the fund, and exonerated the 
stakeholder from liability. (Howson v. Hancock, 8 T. R. 575.) 

1. The plaintiff’s remedy after payment over by his own direc- 
tions would be upon the winner. At all events, the stakeholder is 
excused. 

2. It matters not to whom a loser, after the event occurs, directs 
payment of the stakes; obedience to such order is a protection to the 
stakeholder. 

III. The true and only reasonable construction of the~act is to 
make a stakeholder, liable, in case where the payment of the money 
is made without the knowledge or against the consent of the loser. 

1. It surely cannot have intended to give a premium to the loser 
for his violation both of the laws of the land and of honor. Yet such 
would be the effect of the doctrine contended for by plaintiff in error. 
He can recover both against the winner and the stakeholder, and that 
too whether paid over or not. 

2. Suppose the money had been paid before the event, on the or- 
der of the depositor, under the construction given to the act by plain- 
tiff, the stakeholder would be compelled to pay again. 
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IV. Upon the evidence, as matter of law, the defendant was enti- 
tled to a verdict. 

1. The suit should have been brought in the names of all the par- 
ties interested. (Campbell v. Richardson, 10 J.R. 400; Zielly v. 
Warren, 1 J. R. 192.) 

2. A demand was necessary before suit brought. 

The Revised Statutes have only added to the former liability of a 
stakeholder by rendering him as well liable after the event as before, 
but have not altered the law requiringa demand. (Simmons v. Bor- 
land, 10 J. R. 468; Allen v. Ehle, 7 Cowen, 496; Yates v. Foot, 12 
J. R. 1.) 

3. The stakeholder stands in the same position as a naked bailee, 
or a bank receiving a special deposit, and is not liable except upon 
demand and refusal. (Brown v. Cook, 9J.R. 361; Albany Commer- 
cial Bank v. Hughes, 17 Wend. 94.) 

4. The rule dispensing with demand ought not to be extended to 
new cases. (Downes v. Phenix Bank, 6 Hill, 297.) 

V. Again, we suppose that the provisions of the R. S. do not apply 
to this case, and that the evidence offered by defendant was properly 
admissible. (1R. L. 1813, p. 222, sec.5; 1 R.S. 662, secs. 8 and 
9; 1R.S. 672, sec. 55; Sess. Laws 1821, p. 175; Sess. Laws 
1826, p. 86; Sess. Laws 1834, p. 79.) 

1. There is sufficient evidence in the case to show that the race 
was run within the months embraced in the excepting statutes, and 
upon a regular course, and the law will not intend that it was other- 
wise illegal. 

2. The R. S., art. 3d, secs. 8 and 9, and art. 5, sec. 42, are in part 
materia, and @re to be construed as one act. (Dwarris on Statutes, 
675; Bacon’s Abr. Title Statutes, (c.) 

3. The re-enactment, in 1834, of the amendatory act of 1821, is to 
be construed as placing parties in the position in which they stood 
before the Revised Statutes. 

It is to that extent a restoration of the original law, with its amend- 
ments. (Shipman v. Herbert, 4'T. R. 109; William v. Roughheedge, 
2 Burr. 747; Attorney General v. Chelsea Water Works, Fitzgibbon, 
195.) 

VI. The judgment of the court was correct, and should be affirmed. 


Bronson, J.—The case amounts to this; the plaintiff made a bet 
with Mr. Minturn on a trot between two horses, and the money on 
both sides was deposited with the defendant as a stakeholder. Min- 
turn won the wager, but the defendant declined paying over the mo- 
ney to him without the plaintiff’s orders. The plaintiff thereupon 
declared himself perfectly satisfied, and ordered the defendant to pay 


_ the money to Minturn as the winner. The defendant did so, and 


about fifteen months afterwards the plaintiff brought this action to 
recover the money from the defendant as stakeholder. The Supreme 
— has decided against the plaintiff, and Ithink the judgment is 
right. 
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Under the former statute (1 R. S. 223, § 5).as, well as the present 
one, (1 R. S. 662, § 9,) the money paid upon an illegal wager might 
be. recovered back from the winner, but the.former statute said no- 
thing about an action against, the stakeholder. The consequence 
was that no action against him could be maintained after he had, 

aid over the money, without objection, to the winner ; and accord- 
ing to. the decision of the Court of Errors, in Yates.v. Foote, 12 Johns. 
1, which overruled the case of Simmons v. Borland, 10. Johns. 468, no 
action. would lie against the stakeholder after the wager had been 
lost, although the money still remained in his hands. To remedy 
these mischiefs a new provision was inserted in the present statute, 
which gives the loser an action againsi the stakeholder as well as the 
winner to recover the money, ‘“ whether the same shall have been 
paid over by the stakeholder or not, and whether any such wager be 
lost or not.” Although the words are general that the money may 
be recovered of the stakeholder whether it has. been paid over or not, 
they should be understood as applying only to a payment made un- 
der the original authority conferred by laying the wager and deposit- 
ing the money, and not to a payment made in pursuance of a new 
direction given afterwards. ‘The consent which constitutes a part of 
the original contract of wager, that the money shall go to the winner, 
is nullified by the statute, and consequently that consent gives the 
stakeholder no authority to part with the money. And whether the 
wager be lost.or not, and although the money may have been paid 
over under such void authority, there may be a recovery against the 
stakeholder. But the legislature could not have intended to nullify a 
new and distinct authority to pay over the money, given after the 
making of the illegal contract of wager, and not constituging any part 
of that agreement. After the money has been staked, and even af- 
ter it is lost, it still belongs to the party who deposited it. It is his 
property, and being owner, he may dispose of it at pleasure. He 
may give it to his antagonist or sink it in the sea. He may do the 
act himself or direct it to be done by his agent the stakeholder. And 
to allow a recovery against the stakeholder after he has parted with 
the money in obedience to the express orders of his principal would 
be allowing a man to be a knave according to law. A recovery, 
against the winner after he has got the money does no positive 
wrong; and so of a recovery against the stakeholder so long as the 
money remains in his hands, or even after he has parted with it, if 
the act was done without authority. But to permit a recovery against 
the stakeholder after he has paid the money in pursuance of the ex- 
press direction of his principal, given subsequently to the illegal 
contract of wager, would be downright injustice, and we ought not 
to impute such an intention to the legislature. 

The substance of the whole section under consideration may be 
given as follows: Any person who shall pay or deposit any money 
upon the event of any wager, may sue for and recover the same of the 
winner and of the stakeholder, whether the same shall have been 
paid over by the stakeholder or not, and whether the wager be lost 
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ornot. If we follow the course which has been urged upon us, and 
give the utmost scope to the language of the statute, several con- 
sequences will follow which could not have been within the intention 
of the legislature. First, the money may be recovered from the win- 
ner although he has not received it. Second, it may be recovered 
both of the winner and the stakeholder; thus giving the loser a 
double satisfaction. And third, it may be recovered from the stake- 
holder, after he has parted with it in obedience to the lawful directions 
of the loser. The first two consequences will follow just as plainly 
as will the third. But this, like other statutes, should have a reason- 
able construction. The money may be recovered from the winner, 
after he has received it and not before. The loser may sometimes have 
an election to proceed against the winner or stakeholder, but he can- 
not have a double satisfaction ; and though the stakeholder remains 
liable so long as he has received no fresh instructions subsequent to 
the laying of the wager, his liability is at an end when he has parted 
with the money in obedience to new instructions. 

It is true that the money was paid over to Minturn as winner, but 
it is also true, that it was done in obedience to orders, which as owner, 
the plaintiff had a right to give. It is the same thing in effect, as 
though the plaintiff had demanded and received the money from the 
defendant, and then paid it over with his own hands. In either case 
he would have an action against the winner, because the statute gives 
it, (Lewis v. Miner, 3 Denio, 103,) but he can have no action against 
the agent who followed his instructions. 

A good deal of importance has been attached to a remark of mine 
in Lewis v. Miner, to the effect, that by the payment the party con- 
sents to part with his property, and at the common law, he would 
have no remedy to recover it back, but the statute nullifies the con- 
sent, and gives him a remedy by action. The remark was very pro- 
per in that case, when the action was against the winner, but it has 
no application here, where the action is against the stakeholder. 

I have always been opposed to horse-racing, and am quite willing 
to do whatever is proper to suppress the evil ; but in my zeal for 
good morals, I must not hang a man for being connected with a 
race, until I can find it set down in express terms, that hanging shall 
be the penalty. 

I am of opinion that the judgment of the Supreme Court should 
be affirmed. 


Jewett, Cu. J., and Jounson, J., concurred in this opinion. 
Nore.—This opinion of Judge Bronson, is sustained by a case 


not cited on the argument. Tarleton v. Baker, 18 Vermont R. p. 9, 
and reported in Kinne’s Law Compendium, for 1849, p. 39. 


————— 
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N. D. Superior Court. 
April Term, 1850. 


Before DUER, MASON and CAMPBELL, Justices. . 


NATHANIEL WEED AND OTHERS ads. Grorce W. Raney AND ReEv- 
BEN S. CHENEY. 


MOTION TO SET ASIDE REPORT OF REFEREES AS CONTRARY TO LAW 
AND EVIDENCE. 


Plaintifts brought the action to recover the amount of their bill as proprietors of a newspaper 
for publishing an advertisement of the sale of real estate, under an execution issued upon 
a judgment in favor of defendants. The advertisement was published weekly, for nearly 
eighteen months, and the amount of the bill was $510. 

Held, that as the plaintiffs were not employed directly by the defendants, nor under any 
special directions given by them or by their attorney, there was not such a privity between 
the parties as could entitle the plaintiffs to maintain the action. 

The sheriff or marshal to whom a fi. fa. or other process is delivered to be executed or served, 
does not become the agent of the plaintiff in the full legal sense of the term by the mere 
fact of such delivery. The plaintiffis not responsible as a principal for the acts of the officer 
unless where special directions are given and those directions are followed. 

Report in favor of plaintiffs set aside, order for a reference vacated and a trial ordered—costs 
to abide the event. 


TuIs was an action of assumpsit brought by the plaintiffs against 
the defendants, to recover a bill for printing an advertisement of sale 
on an execution, issued from the Circuit Court of the United States, 
for the District of Michigan, purporting to have been issued from the 
said court in a certain suit, wherein the defendants in this cause 
were the plaintiffs, and one Henry Acker was the defendant. 

The declaration contained the ordinary counts for worl: and labor, 
materials, money counts and account stated. : 

The pleas were the general issue, payment and notice of set-off. 

The cause was brought on to be tried before John W. Edmonds, 
Esq., one of the Judges of the Supreme Court, at the city of New- 
York, and was thereupon, by consent of parties, referred to Henry S. 
Dodge, Esquire, counsellor at law. 

The cause was heard by the said Henry S. Dodge, as sole referee, 
who reported that there was due to the plaintiff the sum of five hun- 
dred and ten dollars, the amount of the bill claimed. 

The facts of the case more particularly appear in the opinion of 
the court. 

Application was now made to set aside the referee’s report as be- 
ing contrary to law and evidence on a case made by the defendants. 


David Dudley Field and Harvey A.Weed, for the defendants, made 
and argued the following points : 

I. There was no evidence that the plaintiffs were the proprietors 
of the Michigan Democrat, at the time of publishing the advertise- 
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ment, for which the action is brought. They are shown to have been 
the publishers, but that they might have been as the servants of the 
roprietors. , 

II. If the plaintiffs were the proprietors, they had no right of ac- 
tion against the defendants, for publishing the notice of sale and post- 
ponements, even though such publication were by the defendants’ 
authority ; for the printing is done for the officer executing the process, 
and is to be paid for by him. There is no more reason for the prin- 
ter’s sending his bill to the party, than for a lawyer’s clerk calling 
upon the client to pay him for copying. The custom in Michigan is 
conformable to the general law. 

III. Even though it were admitted that the plaintiffs were the pro- 
prietors of the paper, and the defendants responsible to them for ad- 
vertising, yet no right of action existed in this case, until the taxation 
of the bill for printing, and the verification of the items by affidavit, 
as prescribed by the statutes of Michigan and the rules of the Circuit 
Court of the United States for that District. 

IV. If a right of action ever existed in favor of the plaintiffs against 
the defendants, it was lost when the defendants settled with the mar- 
shal, and paid in full for his bill, printing inclusive, without notice of 
the plaintiffs’ claim. 

V. There was no competent evidence of the publication. 

VI. Upon the evidence, it appears that the advertising of the post- 
ponements and the postponements themselves, were without the au- 
thority, and against the wishes of the defendants and their attorneys. 

VII. It also appeared, that the charges for advertising were ex- 
orbitant and oppressive. 

VIII. The report should be set aside, the order of reference vacated 
and a trial by jury ordered, the case being one peculiarly proper for 
that mode of trial. 


Abijah Mann, Jr.,and Thomas H. Rodman, for the plaintiffs, made 
the following points. 

1. The only question of law involved in this case, is whether the 
plaintiff, in an execution, is responsible to the proprietor of a public 
newspaper for his charges for publishing a notice of the sale of real 
estate belonging to the judgment debtor, which the officer holding 
the process is instructed by the plaintiff’s attorney to sell under the 
execution, where the printer is employed by the officer, without the 
personal intervention of the plaintiff or his attorney, 

Upon all questions of fact, the employment of the plaintiffs in this 
suit, the performance of the services, their value, and the giving of 
instructions by the attorney of the plaintiffs in the execution, to the 
deputy marshal to postpone the sale, and continue the publication, 
the finding of the referee is conclusive. 

2. The services were performed for the sole benefit of the defend- 
ants, by the direction of the officer who held the process, who adver- 
tised the property under the instructions of the attorney of the de- 
fendants, the officer acting in his official and ministerial, the attorney 
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in his professional capacity, and both as the agents of the plaintiffs 
in the execution, and within the scope of their authority, with a view 
to collect the amount of the plaintiffs’ judgment. 

The plaintiffs in the execution, assuming that they were unknown 
to the printers at the time, are liable, when discovered, for the acts 
of their agents, upon the well settled principle of the law of agency. 

An unknown principal is always liable when discovered upon the 
contracts of his agent, although they be made in the agent’s name. 
Patterson v. Gaudasequi, 15 East, 62; Addison v. Gaudasequi, 4 
Taunton, 538; Thompson v. Davenport, 9 B. & C. 78. Note to 
last case in 2 Smith’s Leading Cases, p. 212. Story on Agency, § 
270, and note 2, p. 339, and cases cited. 1 Cowen’s Treatise, 121, 
and cases cited. Chitty on Contracts, 224, 4th American edition. 

3. When the plaintiffs in the execution authorized Bates & Talbot, 
to collect their debt against Acker, they in legal effect authorised them 
to do everything requisite to effect that object. The advertisement 
of his lands was necessary to enable them to enforce their judgment. 
And this judgment was recovered for the sole purpose of selling 
Acker’s equity of redemption in those lands. 

4. Bates, one of the attorneys of the defendants, in their suit 
against Acker, had power under his genera] retainer, to authorize the 
deputy marshal to depart from the regular course in executing a fi. fa., 
and having given him special instructions respecting the execution, the 
liability of the marshal ceased, and the deputy became the agent of 
the parties for whom Bates acted. 

The relation of principal and agent thereby arose between the de- 
fendants here and the deputy, and they are bound by his acts in that 
capacity. It will not be denied, that if Bates, as the attorney of the 
defendants, had employed the plaintiffs to publish the notice, his 
clients would have been responsible. In legal effect the case is the 
same. Corning v. Southland, 3 Hill, 552. Moon v. Guardians of 
Witney Union, 3 Bing. N. C. 817. 

5. The motion to set aside the report of the referee should be de- 
nied with costs. 


Duer, J.—This is a motion to set aside a report of a referee, as 
contrary to law and evidence. ‘ 

The action is brought by the plaintiffs as the printers and publish- 
ers of a newspaper in the state of Michigan, to recover thé amount 
of their bill for printing an advertisement of the sale of real estate 
under an execution which was issued from the Circuit Court of the 
United States for that district, upon a judgment recovered in that 
court, by the present defendants. The plaintiffs were employed and 
authorized to publish the advertisement and to continue its publica- 
tion with notices of the postponement of sale from week to week, for a 

riod of nearly eighteen months, by the deputy marshal, in whose 
hands the execution bad been placed for collection, and it is insisted 
that this employment, created such a privity between the plaintiffs 
and defendants, as entitles the former to maintain this action. The 
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feree adopting this view of the case, has reported that there is due to 
the plaintiffs, the sum of five hundred and ten dollars, which is the 
amount of their bill exclusive of interest. 

Upon the hearing, various objections to the report, arising upon the © 
facts as well as upon the law, were forcibly urged by the counsel for 
the defendants, but the only question we have found it necessary to 
consider, and shall determine, is the main question of law, upon which 
the right of the plaintiffs to recover at all, depends, namely, whether 
there exists such a privity of contract or of law, between them and 
the defendants, as can render the latter personally liable. 

In considering this question, we dismiss at once the allegation that 
the deputy marshal who employed the plaintiffs is to be regarded as 
the immediate agent of the defendants, and was rendered so by the 
special instructions given to him by the attorney for the defendants, 
in relation to the publication and continuance of the advertisement. 
We dismiss the allegation not as unsound in law, but as unsupported 
by the evidence. ‘The testimony of the deputy marshal in regard to 
his instructions, is exceedingly vague, and standing alone, would be 
inconclusive, and the inference that has been drawn from his testi- 
mony, is positively contradicted and shown to be groundless, by the 
evidence of the attorney and ofthe marshal himself. We cannot believe, 
and shall not intend, that the referee founded his report upon the truth 
ot an allegation which is destitute of a semblance of adequate proof. 
We must jconsider the act of the deputy as the act of the marshal, 
and as an act performed by him, not under special directions from the 
defendants or their attorney, but in the discharge of a duty which 
the law imposed upon him. 

In our judgment, therefore, the liability of the defendants depends 
solely upon the proper answer to be given to the general question, 
whether the plaintiff in an execution is directly and personally responsi- 
ble upon every contract which the marshal or sheriff, to whom the ex- 
cution has been delivered, may find it necessary or convenient to 
make, in order to render the process effectual ? ; 

We have searched in vain for any direct authorities in support of 
the affirmative of this proposition, and certainly none such have been 
produced or referred to by the counsel for the plaintiffs. We think it 
may be very safely averred, that no adjudged case resting upon this 
principle, is to be found in the English reports or in ourown. The 
mere novelty of an action, it is true, is not conclusive to prove that it 
is not maintainable, since cases have frequently arisen, and may still 
be expected to arise, in which although noprecedents are found, it may 
be demonstrated that the remedy which is sought, ought nui to be, and 
without a violation of principle cannot be denied, but it must be borne 
in mind thatit is only by such a demonstration, that the strong presump- 
tion, which arises from the total absence of precedents, can be overcome. 

The argument that has been relied on in this case as supplying this 
demonstration may be stated ina few words. It is said that a mar- 


s shal or sheriff, to whom a fi. fa. or other process has been delivered, 


becomes by the very act of its delivery the agent of the plaintiff in 
24 
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whose favor itis issued. When the plaintiff is known to the person 
with whom the officer deals, in the course of his employment, the 

resumption that an exclusive credit is given to the officer may per- 

aps be admitted, but when the plaintiff, as in the present case, is 
unknown, this presumption is repelled, and the general rule of law 
then applies, that an unknown principal when discovered, is directly 
and personally liable, upon every contract made by his agent within 
the scope or limits of his agency. 

The links in this chain of reasoning are perfectly connected, and 
if the truth of the premises is admitted, that of the conclusion cannot 
be denied, but if we do not greatly err, the argument fails in its foun- 
dation and assumes the very position that was necessary to be proved. 
It assumes, that the relation of principal and agent subsists between 
the officer and the suitor, and this assuraption, we apprehend, is not 
merely gratuitous, but is inconsistent with the nature of the relation 
which it supposes to exist. 

We have always understood, and until better instructed, must con- 
tinue to believe, that the relation of principal and agent, is in all cases 
a voluntary relation, springing from a contract, to which, as to all other 
contracts, the consent of the parties is essential. It is described and 
treated as a purely voluntary relation by all the text writers, by Pa- 
ley, by Livermore and by Judge Story, whose treatise upon the sub- 
ject, although one of the earliest, is perhaps the most complete and 
accurate of his numerous publications. As all these writers explain the 
relation, it is from the principal, and from the principal alone, that the 
agent derives his authority. It is the will of his principal that fixes 
the limits of his authority, regulates its exercise and determines its ex- 
istence. The principal appoints, directs, controls, removes him. It 
is plain that these observations cannot be applied tothe relation be- 
tween the marshal or sheriff, and the suitors, who in the prosecution of 
their legal rights are constrained to employ him. As they have not 
the power of selection nor he the liberty of refusal, it cannot be ‘said 
that this relation flows from the will of the parties. It is the creation 
of the law, not the result of a contract. He is a public officer, who, 
when he acts for individuals, acts, not by virtue of their choice or of 
his own agreement, but in discharge of a positive, independent duty. 
He is appointed by the government, or elected by the people, is re- 
moveable only by the appointing power or by process of law, and un- 
less where special instructions are given to him, it is the law, and the 
law alone, that defines his authority and prescribes his duties, and con- 
trols him in their discharge. When special directions are given to 
him, the plaintiff is, doubtless, responsible for his acts, so far as the di- 
rections are followed, and in such cases the officer, within a limited 
sphere and ina restricted sense of the term, becomes the agent of 
the suitor, but setting aside these exceptional cases, the assertion that 
they are connected by the relation of principal and agent, is not 
simply gratuitous, but as the observations we propose to make we 


think will evince, is repugnant to established principles, and is con- 


tradicted by the authorities. 
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If this relation exists, it must exist with all its legal consequences, 
for no reason has been, nor, we think, can be given for the exclusion of 
any. If this relation exists, the general rights, duties and responsi- 
bilites of the parties must be the same that are admitted to flow 
from it in other cases. Hence, if the plaintiff in an execution as 
the principal, is liable on every contract made by the officer, with 
a view to the execution of the process, as principal, he must be just 
as liable to third parties for the misconduct and the negligence of the 
officer, his torts and his omissions in the course of the same employ- 
ment. This consequence is inevitable, if the employment of the offi- 
cer to execute the process, constitutes an agency in the ordinary and 
legal sense of the term, (Story on Agency, $§ 308 and 452, and the 
cases there cited,) and according to Judge Story, this liability attaches 
even where the principal, so far from having authorized, justified or 
participated in the wrongful acts of the agent, has disapproved of 
and condemned them. If, therefore, a marshal or sheriff seize and 
sell the goods of A, under an execution against B, the plaintiff, as his 
principal, must be immediately liable to the owner in an action of 
trespass or trover, although the proceeds of the sale not having been 
paid to him, he has derived no benefit from the act, and it is clearly 
proved, neither directed nor in any manner assented to its perform- 
ance, but on the contrary, as soon as it came to his knowledge, con- 
demned and rejected it. 

Nor can the responsibility of the plaintiff as principal be confined 
within these limits ; he is just as liable for the acts and proceedings 
of every sub-agent, whom the marshal or deputy may choose to em- 
ploy, that is of every deputy into whose hands the execution may be 
passed. A privity exists between a subordinate agent and the prin- 
cipal in all cases, where the consent of the principal, to his employ- 
ment, is expressed or implied, and the law implies this consent in every 
case where the employment is rendered necessary by the nature of 
the agency, or is justified by a general usage, (Story, §§ 387, 201, 
217 a,) upon both these grounds, if a plaintiff, whose execution has 
been delivered to the sheriff, is to be regarded as a principal, his con- 
sent to the employment of a deputy in the service of a process, must 
be implied, and a reciprocal liability is the necessary consequence of 
the privity which is thus created. He must be personally bound to 
compensate the sub-agent for his services, and the sub-agent is di- 
rectly liable to him for any breach of duty in the course of his em- 
ployment; nor is this all, where a sub-agent is employed with the 
consent of the principal, the responsibility of the original agent, ex- 
cept as to third parties, wholly ceases. (Story, 217 a, 3138, 201.) 
Hence, if an under or deputy sheriff, embezzles or refuses to pay over 
the monies which he has collected upon an execution, he is_ not onl 
personally liable to the plaintiff, but the sheriff is not liable at all 
Considered as an agent of the plaintiff, the sheriff has discharged the 
whole duty which the law imposed upon him, and no action can be 
maintained against him. 

It is sufficient to have stated these propositions, and it is needless 
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to cite authorities to show that they are just as contrary to law, as to 
an unprejudiced mind they must appear to be, to reason and justice. 
It is settled by numerous decisions that the sheriff is responsible, and 
is alone responsible, for the acts of his subordinate officers, and that 
as against them no action founded upon a breach of duty can be 
maintained, except by the sheriff himself. They are not liable either 
to third parties or to the suitors in whose immediate service they may 
be acting. (Morse v. Slue, 1 Ventris, 238 ; Cameron v. Reynolds, Cow- 
per, 403; McIntyre v. Trumbull, 7 Johns. 35, 36, note; Tuttle v. Love, 
7 Johns. 471; Paddock v. Cameron, 8 Cow. 212 ; Waldon v. Davison, 
15 Wend. 275; Colvin v. Holbrook, 2 Comst. 126; Paley on Agen- 
cy, 396; Story, § 310.) Itis true that in Tuttle v. Love, an under- 
sheriff was held to be liable to the plaintiff for monies collected upon 
an execution, but it was upon an express promise of the defendant 
that the court placed its decision, admitting, in the plainest terms, that 
had no such promise been proved the action could not have been sus- 
tained. In all the cases that have been cited, to which many might 
be added, the sole ground of the decision, is that subordinate officers, 
as the known agents of the sheriff, are accountable to him alone as 
their principal, and consequently that no privity exists between them 
and the suitors or other persons to whom the sheriff may be respon- 
sible. They are decisions, therefore, which could not have been 
made had the sheriff been considered as the original and primary 
agent, for upon this supposition the privity which is denied must have 
arisen. 

We de not deny, but on the contrary distinctly admit, that in every 
civil suit in which the sheriff is employed a privity, and therefore a 
mutual liability, does exist between him and the plaintiff, but it is a 
privity which the law, and not the consent of the parties, creates and 
defines. 

It does not flow from the ordinary relation of principal and agent, 
nor is it governed by the rules upon which the rights and liabilities 
of the parties in that relation usually depend. There is, indeed, 
a partial analogy by which the counsel for the plaintiff and the 
referee have probably been misled, but the analogy fails in the ma- 
terial circumstances upon which the liability of a principal for the 
acts of his agent is reasonably founded. It is perfectly just that he, 
who employs an agent, should be responsible for the acts, within the 
scope ot his authority, of the person whom he selects, trusts and con- 
trols, but it is not just that any person should be responsible for the 
acts of a public officer whom, without regard to his own wishes, the 
law commands, and unless he choose to abandon his rights, compels 
him toemploy. 

It is not just that he should be liable for the acts of a person 
whom he does not select, may not trust, and has no power to re- 
move. So far as by special instructions he controls the discretion, 
and so far as he participates in the wrongful acts of the officer, 
he is justly liable, and no further. 

The remarks that have been made lead us necessarily to the con- 
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clusion that the referee has erred in founding his report upon the sup- 
position of an existing privity between the parties; which entitles the 

laintiffs to maintain this action ; he has erred in deciding that the 
defendants were in any sense parties to the contract upon which the 
claim of the plaintiffs is founded. It is, therefore, impossible for us 
to confirm his report. We have purposely abstained from any re- 
marks upon the nature of the plaintiffs’ demands, since we desire it 
to be understood, as is the fact, that the special circumstances of the 
case have bad no influence upon our decision. The demand of the 
plaintiff, extravagant as the amount seems, and unusual as it certain- 
ly is, may be perfectly reasonable and just as against the marshal 
or his deputy ; and if so, it is against them, or one of them, that the 
plaintiffs must seek their remedy. They have no right to call upon 
the defendants, who, as to them, are strangers. 

The report must be set aside, with costs to abide the event, and 
the order for a reference must also be vacated, since, as the case now 
appears, it is manifestly proper that it should proceed to a trial in the 
ordinary way. If upon the trial no other evidence shall be adduced 
than the report contains, the judge, if our opinion shall be followed, 
will either nonsuit the plaintiffs, or direct a verdict for the defendants, 
and if we have erred the plaintiffs will then have the opportunity of 
correcting the error by an appeal to a higher tribunal. 


Witi1am Curtis Noyes v. ANN Maria BLAKEMAN. 


APPEAL FROM A DECREE OF SPECIAL TERM-—SEPARATE ESTATE OF 


MARRIED WOMAN-—RESTRAINT UPON ALIENATION. 


Bill filed to charge the separate estate of a married woman with various sums alleged to be 
due to plaintiff as her solicitor and counsel in several suits relative to her estate. 

Held: That when a trust is created to secure the rents and profits of lands, and to pay them 
over toa married woman to her separate use, she has no “separate estate” that by any act 
of hers can be rendered chargeable with debts. 

The trust is valid as an express trust under sub. 3, § 55, in the article of uses and trusts, but 
§ 63 in the same article, which forbids the person interested in such a trust from assigning, 
or in any manner disposing of his interest, is an absolute restraint upon alienation in any 
form. 

Hence, as every charge is a disposition, partial or entire, according to the amount, the benefi- 
ciary cannot pledge the rents and profits by anticipation, nor create any lien thereon in law 
or equity. 

The pn is not answered by showing that the debt sought to be charged was incurred for 
the benefit of the estate, for even in this case the assent of the trustee is indispensable. 

Nor when the beneficiary is a married woman can the creditor be entitled toa satisfaction out 
of the surplus rents and profits under § 57, for this section is confined to creditors who have 
obtained a judgment at law. When the debt is contracted during her coverture, a married 
woman can have no creditors within the meaning of this section. 

The reasonable expenses of a trustee, incurred by him for the preservation or protection of the 
estate, are in all cases a charge upon the rents and profits and in some upon the inheritance, 
and the lien exists even where no provision for the reimbursement of the trustee is found in 
the instrument creating the trust. 

Where the trustee is unwilling to become personably liable, he may, by an express agreement, 
transfer his own equitable lien to a third party, advancing the necessary funds, or rendering 
the necessary services. 
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Decree modified so as to limit the recovery of the plaintiff to the sums due to him for his servi- 
ces in the suits which the trustee incurred in his employment under an agreement that he 
should be compensated out of the rents and profits. No costs to either party upon the ap- 


peal. 
Tue facts of the case sufficiently appear in the opinion of the court. 


Edward Sandford and C. Judson, for the defendants, made the fol- 
lowing points :— 

I. The evidence given in the cause does not establish any agree- 
ment on the part of Mrs. Blakeman, by which her separate estate can 
be made, in equity, chargeable with the claim of the plaintiff, or any 
part thereof. ‘There is no evidence in the case to create a charge on 
her separate estate, either as an appointmentor as a disposition of it, 
by a contract in the nature of an appointment. 

II. Under the deed of trust executed by Blakeman and wife, to 
Henry F. Belden, dated October 7, 1842, it was not competent for 
Mrs. Blakeman, either expressly or by implication, to create any 
charge thereon. She had no power to dispose of any part of the 
trust estate, nor to make any appointment in relation thereto. 

1. By the deed referred to, a valid express trust is created. 1 R. 
S. 728, § 55, sub. 3. 

2. Such express trust vested the whole estate in the trustee in law 
and in equity, subject only to the execution of the trust, and Mrs. 
Blakeman has no estate or interest in the land. 1 R.S. 729, § 60. 

3. The interest of Mrs. Blakeman in the trust for the receipt of the 
rents and profits of lands was not assignable ; but it is declared by 
statute that she cannot tm any manner dispose of such interest. 1R. S. 
730, § 63. 

4. The trust being expressed in the deed creating the estate, it was 
not lawful for Mr. Belden as trustee, nor Mr. Ruckman as his succes- 
sor, to make any conveyance or to do any other act in relation to the 
trust estate, in execution of any such alleged agreement on the part 
of Mrs. Blakeman, because it would have been in contravention of the 
trust. 1R.S. 730, § 65. 

5. By law, only the surplus rents and profits, beyond the sum that 
might be necessary for the support of Mrs. Blakeman, could be made 
liable in equity to the claims of her creditors. The bill did not make 
any case within the provisions of this law, and there is no such sur- 
plus. 1R. S. 729, § 57. , 

6. The bill does not allege that any rents were due and unpaid to 
Mrs. Blakeman in the hands of her trustee, at the time of her alleged 
agreements, if they be proven to have been made by her. The inte- 
restof Mrs. Blakeman in the rents thereafter to accrue, and be receiv- 
ed, was future and contingent. Until the rent accrued, the person 
who would be entitied to receive it under the trust deed remains un- 
certain. 1R.S. 725, § 36. j 

(II. These objections appearing upon the face of the bill of com- 
plaint, the court cannot make the decree prayed for without annulling 
the statute. ‘The English cases, and the cases which arose in our 
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state before the confirmation of the law in relation to uses and trusts 
have no application. L’ Amoureaux v. Van Rensselaer, 1 Barb. Ch. R. 


IV. The decree made at the special term should be reversed, and 
the bill of complaint be dismissed with costs. 


Tracy, for defendant, made and argued the following points :— 

I. The plaintiff’s right to recover is sustained by the following pro- 
positions of facts. 

1. The services for which payment is sought were rendered in be- 
half of Mrs. Blakeman’s separate estate and for its protection. 

2. Those services were indispensably necessary for the preserva- 
tion of such separate estate. 

3. They were also useful, and effectually protected such estate 
against the attacks then making against it. 

4. They were rendered on her request and under her constant 
oversight and direction. 

5. She promised that they should be paid out of her separate 
estate. 

6. The services were rendered and the promises made, with 
the knowledge, sanction and assent of the trustee for the time be- 
ing. 

7. The separate estate was relied on for payment by the plain- 
tiff, and the whole amount of the claim was incurred exclusively 
on the faith of the separate estate alone. 

8. The subsequent agreement by the new trustee, Mr. Ruckman, 
was complied with on the part of the plaintiff, and became a bind- 
ing obligation to pay the demand. 

9. The bills of costs were duly rendered, and were taxed on no- 
tice. 

10. The income of the estate is ample to provide for the pay- 
ment of the sum due to the plaintiff, without embarrassing the trust. 

Il. The plaintiff is equitably entitled to payment out of the se- 
parate estate of Mrs. Blakeman, in the hands of the defendant 
Ruckman, her trustee. 

1. As to her separate estate, she is to be regarded as a feme sole, 
having full power to contract liabilities, and create liens and charges 
affecting such estate. Jaques v. Meth. Episcopal Church, 3 J.C. R. 
77, 120; S.C. 17 J.R. 548; 2 Story’s Eq. Jur. §§ 1398, 1400, nt. ; 
McQueen on Husb. and Wife, 294; Gaston v. Frankham, 13 Lond. 
Jurist, 739; North Amer. Coal Co. v. Dyott,7 Paige,9; S.C. 20 
Wend. 570; Firemen’s Ins. Co. of Albany v. Bay, 4 Barb. 8.C. R. 
407; Clancy’s Rights of Women, 343, 4; Jones v. Harris, 9 Vesey, 
486; Esser v. Atkins, 14 Vesey, 542; Jarman v. Wilkerson, 7 B. 
Monroe, 293. 

There is no clause in the deed, nor any thing in the nature of 
the trust, depriving her of the right of anticipating the income which 
properly attaches to a wife’s separate estate. Hill on Trustees, 
422-4; 1 Jarman on Wills, 830, 1; 2 Roper on Husb. and Wife, 
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239; Harrop v. Howard, 9 London Jurist, 82; Stewart v. Kirkwall, 
3 Maddock’s Ch. R. 387 ; Greatly v. Noble, Id. 94; Murray v. Bar- 
lee, 4 Simons, 82. 

The trust deed being intended to secure the property to her 
separate disposal, as to both income and principal, should be con- 
strued liberally in favor of her free and ample control over her 
own estate. Willis on Trustees, 128-130; Stuart v. Kissam, 2 
Barb. 8. C. R. 493. 

The right of a married woman to anticipate her income in or- 
der to preserve her estate by a necessary legal defence, is indis- 
pensable to her safety; and a charge made for such a purpose 
should be sustained and favored by the court. - Murray v. Barlee, 
3 Mylne & Kean, 209 ; Id. p. 221, p. 226 et seq.; Willis on Trustees, 
130; Murray v. Barlee, 4 Simons, 82. 

2. The statute concerning alienations by cestuis que trust, does not 
affect the plaintiff’s claim. 1 R.S. 729,§60; Id. 730, § 63, p. 729, 
§ 57; L’ Amoureux v. Van Rensselaer, 1 Barb. C. R. 34; Rogers v. 
Ludlow, 3 Sandf. C. R. 1043; Coster v. Lorillard, 14 Wend. 265; 
Firemen’s Ins. Co. of Albany v. Bay, 4 Barb. 8. C. R. 407; 2 R.S. 
174, § 38; Hallett v. Thompson, 5 Paige, 586; Willis on Tr. 128- 
130; Maywood v. Johnson, 1 Hill, 228; Montgomery v. Ev- 
leigh, 1 McCord. 267; James v. Mayrant, 4 Dess. 591; Carter v. 
Eveleigh, Id. 19; Barnessy v. Powell, Amb. 103; N. A. Coal. Co. v. 
Dyott, 7 Paige, 9; 20 W. R. 570,8. C.; Lew. on Tr. 453. 

3. The trust estate also became liable through the trustee, Belden, 
who knew, sanctioned and assented to the litigation in defence of 
the property, and took no other steps to preserve the estate when it 
was in peril, but left the care of its defence with Mr. and Mrs. Blake- 
man. Upton v. Gray, 2 Greenleaf, 373; 9 Paige, 9. 

4, The plaintiff having relied wholly upon the wife’s separate es- 
tate for compensation, while rendering it essential services, is entitled 
to payment out of such estate for services performed in faith of such 
payment. Firemen’s Ins. Co. v. Bay, 4 Barb. S. C. R. 415; Frazier 
v. Brownlow, 3 Iredell Eq. Rep. 237 ; Jones v. Harris, 9 Vesey, 486. 

5. The subsequent arrangement by the new trustee is obligatory 
on the defendants. The plaintiff complied with its condition. Brooks 
v. Ball, 18 J. R. 337; Lloyd v. Williams, 1 Esp. R. 178. 

Ill. The decree made at the special term was right and should 
be affirmed. * 


By the Court—Dvuerr, J.—The object of this bill, is to charge the 
separate estate of Mrs. Blakeman, a married woman, with the pay- 
ment of various sums of money, that are alleged to be due to the 
plaintiff, for his disbursements and services as her solicitor and coun- 
sel, in several suits in relation to her estate, in which she employed 
him. A decree in his favor has been rendered ata special term of 
the Supreme Court, for the whole amount of his claims, and it is upon 
——— from this decree that the cause is now before us. 

e are satisfied that all the material and allegations in the bill in 
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relation to the employment of the plaintiff, and the nature and value 
of his services are sufficiently established by the proofs, and conse- 
quently, that we have only to consider the question of law, whether 
he is entitled in whole or in part, to the relief that has been decreed 
to him. 

The bill avers that all the suits, in which the plaintiff was em- 
ployed, had a direct relation to the estate held in trust for Mrs. Blake- 
man, and that when he was employed, it was expressly understood 
and agreed, that he should be paid for his services, out of this estate, 
and that it was upon the faith of this agreement that his services were 
rendered. The bill also avers, that in two of these suits, those which 
are last mentioned in the bill, the assent of Mrs. Blakeman’s trustee 
to the employment of the plaintiff, upon the terms that have been 
stated, was expressly given, but there is no such averment in rela- 
tion to the remaining suits, nor does it appear from the evidence that 
such was the fact. 

In order to determine whether a proper decree has been made, we 
must first inquire into the nature of the estate or interest of Mrs. Blake- 
man, in the property which is sought to be charged, and which the 
bill and even the decree describes, as her separate estate. If this de- 
scription is true, the propriety of the decree in its present form, is not 
to be questioned, for no doctrine is more fully and clearly established, 
than that a feme covert in regard to her separate estate is considered, 
in equity, in all respects, as a feme sole. 

The rule was first laid down in these broad terms, by Lord Hard- 
wicke, in Peacock v. Monk, (2 Ves. Sen. 190,) and for atime, courts of 
equity seem to have hesitated as to its adoption, and were disposed 
to qualify and restrict its application. No traces, however, of such 
hesitation and doubt, are to be found in the more recent decisions. 
But on the contrary, they have adopted and carried out the rule in 
the fullest sense that its terms import. Consequently, it is now certain 
that where real or personal property is settled to the separate use of 
a married woman, her power of disposition and control is subject to 
no other limitation or restraint than such as the terms of the settle- 
ment directly and plainly impose. Where no such limitation exists, 
the power to sell and convey her separate property, necessarily in- 
cludes the power to charge it with the payment of debts, and in all 
cases, where with her knowledge and assent, credit is given to her 
upon the faith of her separate estate, the creditor acquires a lien which 
a court of equity willenforce. Hume v. Tenant, 1 Bro. Ch. Ca. 16, 
8. C.; 2 Dickens, 560; Fettiplace v. Gorges, 1 Ves. Jr. 46; 3 Br. 
Ch. Ca. 8; Essex v. Atkins, 14 Ves. 542; Heathy v. Thomas, 15 Ves. 
596 ; Murray v. Barlee, 3M. & K. 220; Owen v. Dickinson, 1 Cr. & 
Ph. 58; Tullett v. Armstrong, 1 Bea. 1. 

In some of our sister states, a rule exactly the converse of that 
which prevails in England, has been adopted, but our own decisions 
have followed substantially the English doctrine. Jaques v. Meth. 
Epis. Church, 17 Johns. 548 ; North American Coal Co. v. Dyott, 7 
Paige, 9;S. C. 20 Wend. 570; Gardner v. Gardner, 7 Paige, 112; 

VoL. VIII. 25 
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Cumming v. Williamson, 1 Sand. Ch. R. 17; Curtis v. Engel, 2 Sand. 
287. ~ 

Had the trust deed which is in evidence in this case, been exe- 
cuted before the Revised Statutes were in force, this equitable doc- 
trine would have been applicable in its whole extent, and as the terms 
of the deed impose no restraint on Mrs. Blakeman’s power of disposi- 
tion, we could not have hesitated to affirm the decree exactly as it 
stands. Upon this supposition, Mrs. Blakeman would have been an 
equitable tenant for life with an unlimited power to dispose of and 
charge her estate, and the facts set forth in the bill and substantiated 
by the proofs, would have given to the plaintiffs an unquestionable title 
tothe relief that he has obtained. But the deed was not executed until 
1842. And we agree with the learned counsel for the defendant, that 
this circumstance has rendered the authorities upon which the plain- 
tiff’s counsel mainly relied, wholly inapplicable. It is in the Revised 
Statutes that we must now seek the rules, tha: in construing the trust 
deed, we are bound to follow. And it is by a reference to their pro- 
visions, that not only the validity of the trust, but the nature and ex- 
tent of Mrs. Blakeman’s interest in the lands which the trust embraces, 
must be determined. Applying this test, it is impossible to say, that 
these lands were her separate estate, for this is so far from being true, 
that in reality she had no estate or interest in them at all, the whole 
legal and equitable, by the express words of the statute, being vested 
in her trustee. 1 Rev. Statutes, section 60, page 727. 

The trust which the deed creates, is to receive the rents and profits 
of the lands, and pay them over to Mrs. Blakeman, to her separate 
use during her life, and it is therefore valid, according to a recent de- 
cision of the Court of Appeals, which has fortunately settled a long 
disputed and very doubtful question, (Leggett v. Perkins, 2 Comstock, 
p- 297,) as an express trust under the 3d subdivision of section 55, in 
the article of uses and trusts. 1 Rev. Statutes, 728. 

By a‘subsequent section in the same article, it is declared, that no 
person interested in sucha trust can assign, or in any manner dispose 
of his interest, and we entirely assent to the opinion of Chancellor 
Walworth, in L’ Amoureur v. Van Rensselaer, (1 Bar. Ch. R. p. 36,) 
that the necessary effect of this prohibition, is to prevent the benefi- 
ciary from pledging the rents and profits by anticipation, and from 
creating any lien thereon, in law or in equity, by any contract, means 
or process whatever. The words of the statute operate as an abso- 
lute restraint of alienation in any form. A charge upon lands, or upon 
the rents and profits, is a contingent disposition of them, partial or en- 
tire, according to the amount of the charge, and it is obvious that the 
amount of the charge, or of successive charges, may be such as to ab- 
sorb, when enforced, the whole value of the lands, or the whole rents 
and profits during the continuance of the trust. 

It follows from these observations, that the claims of the plaintiff, 
so far as they rest upon the personal agreement of Mrs. B., her pro- 
mise, that he should be paid out of the rents and profits, cannot be 
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sustained ; she had no right to make the promise, nor have we the 
power to compelits execution. These items, therefore, in his account 
which embrace the costs and fees for his professional services in the 
three suits, which are first mentioned in the bill, must be rejected. 
The employment of the plaintiff in these suits, was the act of Mrs. 
Blakeman and her husband, without the co-operation of the trustee ; 
it was with them, alone, that the special agreement for his compensa- 
tion was made, and it is upon the validity of this agreement, as crea- 
ting, in connection with the nature of his services, an equitable lien, that 
his claim to the aid of the court is exclusively founded. It was, how- 
ever, urged upon the argument, that if the existence of a positive lien, 
as resulting from the agreement of the parties, must be denied, yet 
the plaintiff as acreditor, is entitled to the satisfaction of his debt from 
the surplus rents and profits under section 57, in the article of uses 
and trusts. (1 Rev. Stat. p. 729.) But this section is limited by its 
terms to demands, for which the debtor is personally liable, and which 
are capable of being enforced by an execution at law. A married 
woman whois incapable during her coverture of contracting debts for 
which she is personally liable, is not within the purview of the sec- 
tion, and can have no creditor entitled to the remedy which it gives. 
This construction was given to the statute by the Chancellor, in 
LD’ Amoureux v. Van Rensselaer, and it has been followed by Vice- 
Chancellor Sandford, in Rodgers v. Ludlow, (1 Sand. Chan. Rep. 104.) 
It is alleged in the bill, that the suits in which the plaintiff was retained 
by Mrs. B. and her husband, related to the trust estate, and that it 
was for the purpose of protecting the estate against the claims of the 
creditors of the husband, that his services were required; in other 
words, that his services were rendered for the benefit of the estate, 
but although this fact, without any express agreement,'may be suffi- 
cient to sustain a charge upon rents and profits, when a married 
woman has a separate estate, and an unrestricted power of disposal, 
yet we apprehend, that when she hasno such estate and no such power, 
the assent of her trustee is indispensable. Even in England, we infer 
from the cases, that this assent is necessary, where a feme covert, hav- 
ing a separate estate is restrained from alienation. 

Although, for the reasons that have been given, the larger portion 
of the claims of the plaintiff must be disallowed, it by no means fol- 
lows, that the decree which he has obtained is to be wholly reversed. 
On the contrary, as to the residue of his claims, we have no difficulty 
in sustaining it. In the other suits that are mentioned in the bill, he 
was employed by the trustee as well as by Blakeman and his wife, 
and it is expressly alleged, and we think sufficiently proved, that the 
trustee was a party to the agreement for his compensation. The 
object of the plaintiffs in these suits was to charge the debts of the 
insolvent husband upon the trust estate; in other words, to set aside 
the trust deed, which was a post-nuptial settlement, as fraudulent and 
void. The defence of those suits was, therefore, a duty, which the 
law imposed upon the trustee, and for all reasonable expenses incur- 
red by him in the discharge of this necessary duty, he was entitled to 
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reimburse himself from the funds in his hands, and from such as he 
might thereafter receive from the trust estate. The law is most 
clearly settled, and it would be a reproach to its principles or its ad- 
ministration, were it otherwise, that all the necessary expenses of a 
trustee, that is, all expenses of every kind, which are reasonably and 
in good faith incurred by him, for the defence, protection or repara- 
tion of the estate, are to be treated in equity as a charge, in all cases, 
upon the rents and profits, and when incurred for the benefit of the 
whole estate, that is, for the benefit of those entitled in remainder as 
well as the immediate cestui que trust, upon the inheritance and fee. 
Hide v. Haywood, 2 Atkins, 126 ; Balsh v. Highsham, 1 P. Will. 455 ; 
Caffrey v. Darby, 6 Ves. 499 ; Worrall v. Hartford, 8 Ves. 8; Daw- 
son v. Clarke, 18 Ves. 254; Wilkinson v. Wilkinson, 2 Sim. & Stu- 
art, 257. 

Nor can it be doubted,.that where the trustee is not willing to ren- 
der himself personally liable, he may, by an express agreement, trans- 
fer his own équitable lien to a third party, by whom the necessary 
funds are advanced, or the services from which compensation is due 
are rendered. (Cases ut supra.) 

That such are the general rules of law was not denied by the 
learned counsel for the defendant, but he strenuously insisted that 
where a trust is created under the Revised Statutes, in relation to the 
receipt and application of rents and profits, the trustee has no claim 
to be reimbursed for any expenses, however necessary, that are not 
expressly authorized by the terms of the trust, nor can it be denied 
that there are some expressions in the opinion of the Chancellor, in 
L’ Amoureux v. Van Rensselear, which detached from the context, may 
seem to bear this interpretation. But it is impossible that such could 
have been the meaning of the Chancellor. The doctrine in equity is so 
unquestioned and familiar, that it may be regarded as elementary, 
that all the necessary expenses of a trustee are to be reimbursed to 
him out of the estate, although no provision whatever in relation to 
such expenses is contained in the deed or other instrument, by which 
the trust is created. In every such instrument there is an implied di- 
rection that all such expenses as the preservation or protection of the 
estate may require, shall be incurred, and an implied stipulation or 
promise, that when incurred, they shall be a charge upon the estate. 
(Worrall v. Hartford, 8 Ves.4; Lewin on Trusts, 455.) It is certain 
that no provision is to be found in the Revised Statutes, by which the 
rights and duties of trustees in relation to expenses incurred by them 
in the execution of their trust, arein any degree varied or affected, and 
we shall not dwell on the injustice and absurdity of a doctrine, that 
would enable a trustee without a violation of his trust, to surrender 
the possession of the trust property, to any person who upon any 
grounds might choose to claim it. 

The agreement of the trustees in the present case, that the plaintiff 
should be compensated for his services, out of the rents and profits of 
the estate, was reasonable and just, and must be carried into effect. 
The decree, however, must be so far altered as to limit the recovery 
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of the plaintiff to the sum with interest that the agreement of the 
trustee embraced, and thus modified it is affirmed, but without costs 
to either party on this appeal. 


[April Special Term.] 
Before Mr. Justice MASON. 


Mosges H. GRINNELL AND OTHERS against Wituiam F. Scumipt 
AND GEORGE BaLcHEN. 


ACTION IN NAME OF REAL PARTY IN INTEREST—OPENING CAUSE BY 
AFTER JUDGMENT-—PRINCIPAL AND AGENT—PARTIES. 


The 111th section of the amended Code, which requires that ‘‘ every action must be prosecu- 
ted in the name of the real party in interest,” is an adoption of along established rule of 
courts of equity, and it should be applied, as far as may be, according to the principles and 
practice of those courts. 

A defendant will not be allowed, after judgment, to have the cause opened in order to set up 
that the suit had not been brought by the real party in interest, if the parties plaintiff be- 
fore the court had the right to receive the monies recovered and can give a valid discharge 
for the same. 

A factor, or other mercantile agent, who in his own name makes a contract on behalf of his 
principal, is a trustee of an express trust within the meaning of the 113th section of the 
Code, and consequently he, and not his principal, is the proper party to bring an action on 
such contract. 


Tue plaintiffs purchased and shipped in their own names a cargo of 
corn on board the brig Selma for Sligo, under an agreement with the 
defendants, who had chartered the vessel, and took a bill of lading 
from the master in the ordinary way. The vessel put in at St. Tho- 
mas in distress, and the corn being damaged was sold and the pro- 
ceeds received by the defendants. This suit was brought to recover 
these proceeds. It was tried in March last, when a verdict was 
given in favor of the plaintiffs, and judgment was subsequently ren- 
. dered on that verdict. 

On the twenty-third of April, the defendants presented to one 
of the judges at chambers, affidavits that one of the plaintiffs had ad- 
mitted to one of the defendants in conversation on the ninth of April, 
after the verdict and judgment had been rendered, that the plain- 
tiffs had no interest in the cargo, but that the same was purchas- 
ed by them solely as agents of Baring Brothers, of London, and that 
neither of the defendants had any reason to believe, until after ver- 
dict and judgment, that the plaintiffs had acted as agents in the mat- 
ter, and thereupon obtained an order to show cause why the verdict, 
and all subsequent proceedings, should not be set aside and the de- 
fendants allowed to amend their answer in conformity with the facts 
alleged in the affidavits. 


Ellingwood, for defendants. 
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Mason, J.—This motion is founded upon the 111th section of the 
amended Code, which declares that ‘‘ every action must be prosecu- 
ted in the name of the real party in interest, except as otherwise pro- 
vided in section 113,” and the question presented is, whether the 
defendants are entitled, after verdict and ‘alamo to have the whole 
case opened for the purpose of introducing, by way of defence, the 
fact not previously discovered, that the plaintiffs made the contract 
on which the suit is brought as agents or factors for the Messrs. Ba- 
rings. 

This is nothing more than a statutory enactment of the rule re- 
specting parties which has always prevailed in courts of equity. 
Adopted by those courts on grounds of public policy and convenience, 
they will never suffer it to be so applied as to defeat the ends of jus- 
tice, and therefore it has received numerous qualifications and excep- 
tions. Some of these have been incorporated in the subsequent 
sections of the Code. Although from its being placed on the sta- 
tute book it cannot be so easily moulded as before to suit par- 
ticular cases, yet we are bound in its application to adopt, as far as 
practicable, those principles which the courts have found to be best 
suited to advance the ends of justice. Ordinarily the objection of 
want of necessary parties is taken advantage of in courts of equity by 
plea or demurrer, or upon the hearing. If the absence of necessary 
parties should not be discovered until after decree enrolled, the only 
way of presenting the fact to the court, was by bill of review—but 
it rested solely in the discretion of the court to allow such bill to be 
filed ; and permission would therefore be refused, although the facts if 
admitted, would change the decree, where the court, looking to all 
the circumstances, should deem it unadvisable. (Story’s Eq. Pl. 417.) 
Notwithstanding the statute, we think the court is now at liberty to 
look into the circumstances of the case, and exercise its discretion in 
granting or refusing a motion which is analagous to a motion for 
leave to file a bill of review. If it were made to appear that the 

laintiffs had no right to the receipt of the monies recovered by the 
judgment, and no title whatever to be parties to the suit, and that 
fact should not be discovered till after judgment, I should conceive 
it to be the duty of the court to interfere by opening the judgment 
and to allow this fact to be put in issue. But that is not this 
case. In the first place, the plaintiffs are proper if not necessary par- 
ties to this suit. The contract was made by them in their own 
names—the corn was purchased and shipped by them, and they 
were personally liable forthe freight. Had a suit in chancery been 
brought in this contract, a careful pleader would have joined them 
with the Barings, or the true owners, as plaintiffs, and would hardly 
have considered the suit complete without them. (Calvert on Par- 
ties, 218, 229.) But there is nothing in the Code to prohibit them 
from being parties to the suit, although they be agents ; all that the 
Code requires is that the real parties in interest should be before the 
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court. The statute was intended, as we have intimated, not to esta- 
blish an entirely new rule, but to apply the old chancery rule to all 
cases. (See remarks of the commissioners to Title III. of the Code 
of 1848, p. 124.) 

In the next place. Admitting the plaintiffs to be the mere factors 
of the Barings, yet they have, by the terms of the contract, the right to 
receive the monies payable underit. The defendants would not only 
be safe in paying them, but bound to do so until actual notice from the 
principals not io pay. The knowledge of the fact that the plaintiffs 
are agentsof the Barings does not in any manner affect the obliga- 
tions of the defendants to pay them. 

Suppose then this application were granted, and the answer of the 
defendants amended, the present plaintiffs would still be proper par- 
ties, and the only effect of the amendment would be to compel the 
Barings to be brought in as plaintiffs. But the right of the present 
plaintiffs to receive the monies recovered, and to discharge the claim, 
would still remain the same. It is manifest, then, that by the judg- 
ment as it now stands no substantial rights have been violated, and 
that no protection would be secured to the defendants. The whole 
question resolves itself into a matter of mere form; and the granting 
the motion would be to allow form to over-ride and control the justice 
of the case. 

Iam of opinion, therefore, that at this stage of the suit it is not im- 
perative on the court to allow this application—but that it is a mat- 
ter resting in discretion—and that in the exercise of a sound discre- 
cretion it ought not to be granted. The only effect of granting it 
would be to delay the rightful owners of the money from its speedy 
collection, and to afford to the defendants a new trial, when they can- 
not attain it in any other way. 

The preceding observations have been based on the idea the Ba- 
rings ought by force of the 111th section to have been made parties 
tothe suit. That section, however, excepts from its operation the 
cases enumerated in section 113, which reads as follows: ‘* An ex- 
ecutor or administrator, a trustee of an express trust, or a person ex- 
pressly authorized by statute, may sue without joining with him the 
persons for whose benefit the suit is prosecuted.” 

It has been generally supposed that the words “ express trust” in 
this section refer to trusts of land authorized by the Revised Statutes, 
and which are in the statutes themselves termed ‘ express trusts,” 
and to them alone. It is not necessary, however, to give to the 
words this restricted meaning. They are capable of a more exten- 
sive signification, so as to include all contracts in which one person 
acts in trust for or in behalf of another. Of this kind are contracts 
made by factors, and other mercantile agents, who act in their own 
names, but for the benefit of and without disclosing their principals. 
So complicated and so extensively ramified are mercantile transac- 
tions, that it is frequently impossible to tell who are the real parties 
in interest. The parties who execute an order, or make a contract 
in pursuance of instructions from their correspondent, may be them- 
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selves entirely ignorant of the names or residence of the real princi- 
pals. In the case before us, Messrs. Baring Brothers, although they 
gave the order to the plaintiffs in their own names, may themselves 
have been the agents of some house in Sligo, from whom they re- 
ceived their instructions, and that house may have acted under di- 
rections of several dealers there who may have united in the purchase 
of the cargo. Now, if the verdict and judgment of the court on the 
merits is to be set aside and the whole controversy opened whenever 
the discovery shall be made that some person has an interest in the 
recovery who was not a party to the suit, it will be extremely diff- 
cult hereafter to hold a judgment upon a mercantile contract. If the 
defence now proposed were to be allowed, and the Barings made 
parties to the suit, it might turn out after a second trial, verdict and 
judgment, that the house in Sligo was interested, and by the same 
rule the judgment must be opened again. 

It is, therefore, the duty of the court to apply the words “ trustees 
of an express trust,” to cases like the present, if it can be done with- 
out violence to language, and we think it can. Mercantile agents 
and factors who, according to the usage and custom of merchants, do 
business in their own names, but for other parties, are trustees in the 
strict sense ofthe term. They are so in fact, and they have always 
been held liable as such, to account in a court of equity. The trust, 
though not created by a formal deed or instrument, yet appears upon 
the face of every order contained in the correspondence of theirprin- 

als, in pursuance of which they act, and may therefore well enough 
Se called an ‘‘ express trust.” 

We know, too, that in the Code words are not always used in the 
strict technical sense—but in such a sense as would be apparent to 
persons unskilled in legal phraseology. There is, moreover, high 
authority for the construction we have given to the words in question. 
In the Code submitted to the legislature at their last session, but not 
acted upon, sections 597 and 598 correspond to sections 111 and 113 
of the present amended Code, and are proposed to be re-enacted in 
the same terms—but with this additional to section 599, ‘*a person 
with whom or in whose name a contract is made for the benefit 
of another, is a trustee of an express trust within the meaning of 
this section.”” The commissioners add a note as follows: ‘* Amend- 
ed Code, § 113. The last sentence is added to remove a doubt 
which has been expressed.” 

The construction put on this section is, then, the construction of the 
commissioners, who seem to have anticipated the very question 
raised in this case. If I am correct in this view, the plaintiffs 
were the proper and the only proper persons to bring this action, and 
the defence of want of parties. even if allowed to be interposed, 
would be unavailing. On this latter point I have consulted with two 
of my associates, Judges Duer and Campbell, and am authorized by 
them to say that they concur in this interpretation of the words 
“trustee of an express trust,” in the 113th section. 

In any view of the case, therefore, this motion ought not to be grant- 
ed—and it is denied with costs. 
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SELECTIONS FROM RECENT ENGLISH DECISIONS. yf 
Before the LORD CHANCELLOR. 
FoLueTt v. JEFFREYS AND OTHERS. 


PRODUCTION OF DOCUMENTS——SUIT IMPEACHING DEED-——SPECIFIC AL- 
LEGATION OF FRAUD. 


Held, that an order will not be made for the production of documents, &c., in a suit impeach- 
ing a deed for fraud, unless specific fraud is alleged, and that a general allegation of fraud 
is insufficient. The order for production made by the Vice-Chancellor, was therefore dis- 
charged, but leave was given to amend, and motion directed to stand over. 


Tuts suit was instituted by the plaintiffs, as sequestrators on Mr. Tay- 
lor’s estate, under a writ of this court, in Cooper v. Taylor, to impeach 
a deed of assignment of an annuity by Mr. Taylor to his wife, on the 
ground of fraud. The Vice-Chancellor of England, having made 
an order therein, directing Mrs. Taylor and her solicitor to produce 
the deed and certain letters and documents, including cases and opin- 
ions of counsel, and which related to the preparation of the deed, 
this appeal was now presented. 


J. Parker and Freeling, for the appellants, contended, that these 
documents were privileged, being confidential between clients and 
their legal advisers before proceedings commenced, and those subse- 
quent had been produced, citing Greenough v. Gaskell, 1 Myl. & K. 
98; Holmes v. Baddeley, 6 Beav. 521; 1 Phill. 476; Reece v. Trye, 9 
Beav. 316. 


Rolt and Kinglake, for the respondents, urged that the documents 
should be produced, in order to show the fraud alleged in the deed : 
Sawyer v. Birchmore, 3 Myl. & K. 572; Desborough v. Rawlins, 3 Myl. 
& Cr. 515; Blenkinsopp v. Blenkinsopp, 10 Beav. 277. 


The Lorp Cuancettor said, that in order to take the case out of 
the general rule for protection of privileged communications, the pre- 
cise nature of the fraud must be specifically defined, and their pro- 
duction could not be ordered upon a general allegation of fraud. 
The bill must therefore be amended, and the motion in the meantime 
stand over. 





Cuiece v. FisH wick. 


PARTNERSHIP—INTEREST OF WIDOW AND ADMINSTRATRIX OF DE- 
CEASED PARTNER IN ASSETS. 


Held, that the widow and administratrix of a deceased partner and co-lessee of collieries, had 
sufficient interest to support a suit to realize the partnership assets ; and the order of Vice- 
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Chancellor Wigram for an injunction to restrain the defendants from proceeding in the man- 
agement of the partnership business, and to appoint a receiver, was affirmed with costs, 


Tis was an appeal from the Vice-Chancellor Wigram, who had 
granted an injunction to restrain the defendants from assigning or 
transferring their interest, under certain renewed leases, as partners 
in the Altham Coal Company’s Collieries, in Lancashire, without the 
consent of the plaintiff, or of the other co-partners in the undertaking, 
and from further interfering in the management of the business of the 
company, until the partnership concerns were wound up, and a re- 
ceiver appointed ; and a reference was directed to the Master (upon 
the defendant’s refusing to pay into court a ceriain proportion of the 
partnership profits,) to appoint a receiver of one-sixth part of such 
profits, and the defendants to be at liberty to propose themselves. 

The suit was instituted on behalf of the widow and administratrix 
of one of the lessees and partners, and sought to dissolve a partner- 
ship in the collieries, and to realize the assets for the benefit of the 
parties interested. 


Wood and Elmsley, for the appellents, contended, that plaintiff had 
not sufficient interest in the property to entitle her to a decree, on the 
ground of an assignment made by her in 1839. 


The Solicitor-General and Little, for the respondents. 


. The Lorp Cuancettor held, that the plaintiff was the proper and 
only person who could move in a suit to realize the assets, and that 
she was not denuded, as was contended, of all interest in the part- 
nership property. The order of the court below was therefore 
affirmed with costs. 





Before the VICE-CHANCELLOR OF ENGLAND. 
Parsons v. Benn. 


ATTORNEY—PARTNERSHIP—DISSOLUTION-—COSTS. 


~ 


Whete A. and B, were in partnership as solicitors, and B. had quitted the town at which they 
practised and never returned, on the ground, as he alleged, of A.’s having spread false re- 
ports respecting him, but for which an indictment, although preferred by B., was not prosecu- 
ted: Held, that the allegation was answered by the non-prosecution of the indictment, and 
a dissolution decreed from the time of B.’s leaving the town, with costs. 


Ricuarp Parsons and Richard William Benn carried on business, 
attorneys and solicitors in partnership, from 1833, at Mansfield, 
Notts., and in May, 1845, Richard Joseph Parsons, a son of the plain- 
tiff, was taken into partnership. In April, 1848, Mr. Benn left the 
town in consequence, as he alleged, of certain reports circulated by 
the plaintiff against his moral character, and after his departure, the 
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plaintiff discovered that he had received and not accounted for vari- 
ous partnership monies and disposed of  cettain railway shares, ‘and 
had also taken away an indenture of mortgage, to which he was otly 
in part entitled. The plaintiff, in June, 1848, obtained’an injunction 
ex parte, to restrain the defendant from ate | in the partnership 
business. The defendant preferred a bill of indictment against the 
plaintiff for spreading injurious reports respecting him, but'the de- 
fendant not appearing to prosecute, it was dismissed. The bill was 
now filed for the dissolution of the partnership from the 11th April, 
1848, and for a reference to take the accounts, and for a continuance 
of the injunction. 


Bethell and Glasse, in support of the petition. 


Rolt and Jervis, contra, contended, that the dissolution could only 
be deemed from the present time, citing Sayers v. Bennett, 1 Cox, 
107. 


The Vice-CuanceE.tor said, the defendant had voluntarily left the 
town and never returned ; and if there was any foundation for his 
charge against the plaintiff of spreading false reports, how was it he 
did not prosecute thecharge? The dissolution must take place from 
April 11, 1848, and the defendant pay the costs of this application. 





CurrcHasE v. SIMPSON. 


WILL—CODICIL—-SEPARATE USE. 


Upon construction of a will and codicil, held that the testator’s sister was entitled to the fund 
devised, but not to her separate use. a ' oh WS 


THE testator, George Best, by his will gave and bequeathed to his 
sister, Jane Chipchase, the'sum of £1000, British sterling currency, 
for her, or her children’s sole use, benefit and’ behoof, for ever, and 
desired his executors, as soon as practicable, to pay the same to her. 
By a codicil he directed his executors to invest a like sum in the funds, 
and to pay the dividends thereof to his sister towards her support, 
and to enable her better to support, clothe, and educate her children. 
He also directed that when the youngest child attained the age of 21, 
the fund was to be divided among them, share and share alike. The 
sister survived the testator. 


Bethel, Rolt, J. Parker, Malins, Hallett, Palmer and Gifford, ap- 


peared for the several parties. 


The Vice-CHancELLor.—The clause in the will, which has not 
been read, whereby the testator ave £400 to John Chipchase to 
manage the farm, or if he died, to his (the testator’s) sister, or, in the 
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event of her decease, to be paid to her children, share and share alike, 
showed that the meaning the testator put on the word “or” was dis- 
junctive ; and the words ‘‘as soon as practicable, further explains 
the testator’s intention to be, that his sister should take the fund if 
she survived, but not to her separate use, or, if she died before him, 
that the children should be entitled thereto. 


Benyon v. NETTLEFOLD. 


DISCOVERY-——-DEMURRER=-—IMMORAL CONSIDERATION. 


A demurrer was allowed to bill filed for the discovery of the consideration and terms of an in- 
strament, and for an injunction restraining an action at law thereon, where the plaintiff ad- 
mitted by his bill that he had participated in the immoral act which the deed was calculated 
to produce. 


Tuts was a demurrer to a bill filed by the plaintiff to restrain an ac- 
tion at law brought by the defendants upon an instrument which the 
renged alleged, though good on the face of it, was invalid as given 
oran immoral consideration. The bill also sought a discovery of 
the consideration for, and the terms of, such deed. 


Rolt and Hare, in support of the demurrer, cited 2 Russell on 
Crimes, 686 ; Rez v. Deluval, 3 Burr. 1434; Franco v. Bolton, 2 Ves. 
368; Batty v. Chester, 5 Beav. 103, as showing that this court would 
not grant a discovery where, if granted, it would render the parties 
liable to an indictment. 


Bethell and Bird, contra, cited Gray v. Mathias, 5 Ves. 286 ; Smyth 
v. Griffin, 13 Sim. 245; Hawkins v. Hall, 1 Beav. 73. 


The Vice-CuHanceELtor said, that asthe plaintiff had admitted he 
was a participator in the immoral act in consideration of which he 
alleged the instrument to be invalid, the discovery would not be 
granted. Demurrer allowed. 





-y 


In the Exchequer. 


GospEN v. ELPHICK AND ANOTHER; Vass v. SAME; Maynakp V. 
Same. 


FALSE IMPRISONMENT—CONSTABLE—BONA FIDES. 


Three actions were brought against a constable for false imprisonment, and against another de- 
fendant for pointing out the plaintiffs asthe parties concerned in the sale of a horse which 
had escaped and broken a boy’s arm, and the plaintiffs were taken into custody, but discharg- 
ed by a magistrate: Held, that the question of bona fides of the constable was rightly im- 
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ported into the question by the judge in his direction to the jury, and that the other defend- 
ant was not liable. 


THESE actions were brought against the defendants, to recover com- 
pensation for false imprisonment. It appeared the plaintiffs were 
engaged in selling a horse at a fair, and that the halter slipped out of 
the hand of one of them, and the horse became frightened and ran 
away. A boy was knocked down and his arm broken, and upon a 
cry being raised by the bystanders for the police, the defendant, El- 
phick, explained the circumstances to the defendant, Bennett, a police 
constable, who took the plaintiffs into custody. Upon the following 
day they were discharged by the magistrate. Mr. Baron Alderson, 
who presided at the trial at the last Surry Assizes, directed the jury, 
that the questions for their consideration were, first, whether Elphick 
had given the plaintiffs into custody, or merely pointed them out as 
the persons responsible, if any one were so; and second, whether 
Bennett had acted bona fide as a constable in arresting the plaintiffs, 
and that if so, he would be entitled to a verdict, under the 24 G. II. 
c. 44, s. 8, which requires all similar actions to be brought within six 
months after the arrest. The jury having found for the defendants, 
rules for new trials were now moved for, on the ground of misdirec- 
tion. 


Hawkins, in support of the motion. 


Tue Court said, the question of bona fides was necessarily import- 
ed into actions of this nature, and there was no doubt that the defen- 
dant Bennett had acted in his character as a policeman. As to the 
other defendant, he was not liable for merely pointing out the real 
parties to a constable, who had mistaken some one else, and the rule 
would therefore be refused. 





WakLey v. CooKE AND ANOTHER. 


LIBEL-——~EXCESSIVE DAMAGES-——JUSTIFCATION——EVIDENCE— 
CORONERS. 


The court will not disturb the verdict of a jury, on the ground of excessive damages, unless it 
clearly appears that gross injustice had been done. ’ 

In support of a justification to a libel, that the plaintiff was “ a libellous journalist,” the record 
of a judgment obtained against the plaintiff for libel, with £100 damages, was produced: 
Held, insufficient, the libel being general. 

Semble, the practice of coroners of excluding persons against whom charges might be made, 
is contrary to law, and should be discontinued. 


Tuts was a rule nisi to set aside the verdict for the plaintiff and for a 

new trial, on the ground of excessive damages and misdirection. The 

action was brought to recover compensation for libellous articles in 

Medical Times upon the conduct of the plaintiff, as coroner of Middle- 

sex, in the inquest on private White at Hounslow, charging the plain- 
‘ 
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tiff with employing his friends thereon and participating in the fees, 
with tampering with the witnesses and reporters, and refusing to per- 
mit the officers or men of the regiment to be examined,—for the pur- 
pose of gaining popularapplause. The defendants pleaded not guil- 
ty and a justification. The trial took place at the Sittings after last 
Hilary Term, before Pollock, L. C. B., who directed the jury that the 
coroners of England had been in the habit of refusing to examine on 
oath parties who might be implicated in the subject under inquiry, 
and also left it to the jury to say whether, in connexion with Mr. 
Bransby Cooper’s evidence, the production of the judgment roll of a 
verdict against the plaintiff for Mr. Cooper, with £100 damages, for 
a libellous article in the Lancet, established the justification of the al- 
leged libel calling the plaintiff ‘‘a libellous journalist.” The jury 
found for the plaintiff with £350 damages. 


The Attorney-General, E. James, and Bramwell, showed cause 
against the rule, which was supported by Wilkins, S.L., and Dears- 
ley. 


Tue Court said, that unless gross injustice had been done, this court 
would not disturb the verdict of a jury in whose province it was to 
award the amount of damages. The direction as to the practice of 
coroners was not on a point of law, but a mere statement of what ap- 
—— to be the uniform practice as to Middlesex. The practice, 

owever, of so excluding persons against whom charges might be 
made, should be discontinued. The record produced merely showed 
that judgment had been once recovered against the plaintiff, and did 
not justify the words ‘a libellous journalist,” which must be under- 
stood to mean that he was habitually so. The rule would therefore 
be discharged. 














Common Pleas. 
Hitcucock v. Smiru. 


ABORTIVE RAILWAY COMPANY-——LIABILITY OF ATTORNEY FOR RE- 
FRESHMENTS. 


Where an attorney to an abortive railway company had sometimes ordered refreshments for 
the provisional directors, and had, when called on for payment, promised to see to it and get 
it paid, and had also subsequently paid money on account, he was held liable in an action 
to recover the balance, although the bill had first been made out in the name of the com- 


any. 
Held, that the registry of shareholders had been properly rejected as evidence at the trial. 


THis was a motion fora new trialon the grounds of misdirection and 
improper reception of evidence. The action was brought by the 
keeper of Gray’s Inn Coffee House against the defendant, an attor- 
ney, to recover the balance of an account for refreshments, &c., sup- 
plied to the members of the Devon and Bristol Railway Company. 
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The provisional committee of the company had been appointed on 
September 1, 1845, and the defendant appointed attorney on Sep- 
tember 21, and the orders for the refreshments were sometimes writ- 
ten by the defendant and sometimes by one of the committee-men. 
The bill had been first made out in the company’s name and sent to 
the defendant, who had been requested to settle the claim, and had 
promised to see to it and get it paid, and subsequently had given £25 
in part payment. The defendant, at the trial before L. C. J. Wilde, 
tendered a register of the shareholders, whom he contended were the 
parties liable, but it was rejected, and the jury directed to find whe- 
ther the defendant had or had not held himself out as responsible for 
the refreshments. A verdict having been returned for the plaintiff 
with £30 11s. 4d. damages, the present motion was made. 


Pigott, in support of the motion, contended that the defendant had 
not given the orders in his personal capacity, but as the attorney to 
the company, and did not therefore pledge himself personally there- 
by, citing Dowman v. Williams, 7 Q.B.1038; and also that as the 
plaintiff had, by making out his billin the name of the company, 
elected to charge the company, he could not now charge their agent, 
Thomson v. Davenport, 9 B. & C. 78. The rejection also of the re- 
gistry of shareholders was wrong according toLord Dalhousie’s Act. 


Tue Court said, that the defendant’s conduct when called on to 
pay, tended to confirm the plaintiff in his belief that he was to look to 
the most active person for payment, and was sufficient to justify the 
finding of the jury. As to the rejection of the registry of shareholders, 
it appeared from the judge’s notes that it had been withdrawn, but 
at = events it was properly rejected. The rule must therefore be 
refused. 


Review, 


Tue American ApmiRa.ty, its Jurisdiction and Practice, with practical Forms and Direc- 
tions. By Erastus C. Benepict. New-York: Banks, Goutp & Co., Law Booksellers. 
Albany: Banks, Goutp & Co., 104 State Street. 1850. 


Tus is a work that must be of great service in the profession: its object is to 
present to the public, a view of the law and practice of the Admiralty Courts in 
the United States. 

The book is truly an American one. Mr. Benezprct, its author, is a Counsel- 
lor, who has been for many years past, extensively engaged in Practice in the 
Admiralty Courts, and his experience here may be said to be equal to any other 
counsel in this branch of the law. 

The first 338 pages of the work, is taken up with an exposition of the Juris- 
diction of the Admiralty Courts, under the powers conferred by the Constitu- 
tion of the United States. 

The learned author claims in his work, that Admiralty Courts ought to exer- 
cise jurisdiction over all cases connected with navigation, and arising fromt he em- 
ployment of ships which he says, are a general term, and in law are equivalent to 
vessels ; a vessel is defined to be a locomotive machine, adapted to transporta- 
tions over rivers, seas and oceans. 

We aré aware that all the earlier writers on maritime law, held that all trade 
and commerce, which was carried on in any vessel that navigated, either upon the 
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sea, or rivers, or in any place of still water, such as a haven, harbor or lake, were 
governed by the Maritime Code. 

The Maritime Law, has always governed the law of ships, and vessels and 
naval commerce, wherever it was found, until controversies arose in England as 
to jurisdiction, between the Admiralty Courts and Courts of Common Law. 

This controversy grew so great, that it attracted the notice of the British Par- 
liment, in 1889, and produced the restraining acts of Richard II. It appears to 
have been a contest, whether the Common Law Courts or the Admiralty Courts, 
should have the emoluments and fees of a class of cases which appertained to 
trade and commerce. It was undoubtedly founded on a money question, and the 
Common Law Courts succeeded in taking away from the Admiralty Courts, a 
large class of mercantile cases, by urging the superiority of a trial by jury over 
that of a trial by a single judge. 

We are decidedly of the opinion, that the Common Law side of the question 
had the best of the argument. It certainly succeeded with the Crown and Par- 
liament, in taking the largest portion of the business of the Admiralty Courts 
from them, and transferring it to the Courts of Common Law Jurisdiction. 

The times and conditions of society have since changed. So Jong as the pro- 
cess of arrest was used both by Common Law Courts and Admiralty Courts, 
the reason of the law was in favor of the former, but when we see the whole 
world rise up to abolish arrest of the person in causes founded on contract, we 
find that there is a strong necessity to fall back upon the doctrine of hypotheca- 
tions, liens and priveleges. 

Mankind when they divest themselves of the possession of their property, 
require some security beyond the personal obligation of the purchaser or agent, 
and hence just as fast as the doctrine of personal arrest is discarded, by our 
laws, the necessity of hypothecations is acknowledged by the trading world. 

Our Common Law Courts may be moulded in time to meet this new state of 
things, but the Admiralty Courts are already organized to our hands for the pur- 
pose of enforcing liens and hypothecations upon goods and chattels, freights, 
ships and vessels. 

Carriers by land and water should always hold the machine or instrument of 
conveyance, bound for the fulfilment of the contract of transportation. 

We have of late seen a strong tendency in our national courts to give to ship- 
pers and consignees of goods, when lost or damaged, remedies for the viola- 
tion of the contract of shipment, which would have been under like circumstances 
denied, at an earlier period of our national existence. 

Indeed, Congress has by a statute, extended the Admiralty Jurisdiction over 
the great lakes and rivers falling into them, and we see not how this jurisdiction 
can be well denied, wherever ports of entries are made on rivers and internal 

waters of the country. 

Mr. Benedict’s book is full of reasoning and historical learning on this point. 

It contains also a review and collection of the law upon Admiralty Practice, 
of 150 pages or more. 

The practical forms of this work take up 170 pages and upwards, and are a va- 
luable compilation for the professional reader. These precedents, with a few ex- 
ceptions, the learned author tells us, have been selected from the accumulated 
papers of twenty years of the author’s own practice. z 

On the subject of costs in the Admiralty Courts in New-York, Mr. Bewzptct, 
at page 301 of his book, tells us, that the rates of fees established in the southern 
district of New-York, for Proctors and Advocates, have always been less than the 
fees in Common Law and Equity Courts, which assertion we have found fully veri- 
fied by our own experience. 

We recommend Mr. Benedict’s book for a thorough perusal by all those who 
desire to acquire information on the subject of the jurisdiction and practice of 
Admiralty Courts. 








